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October 8, 2003 
 
The Honorable Jerry Fannin, Mayor 
City of Prestonsburg 
200 North Lake Drive 
Prestonsburg, Kentucky 41653 
 
RE:  Prestonsburg Recreation, Tourist, and Convention Commission 
 
Dear Mayor Fannin: 
 
 A citizen posed to this office a series of questions about the Prestonsburg Recreation, 
Tourist, and Convention Commission (Commission) and the City of Prestonsburg (City).  We 
initiated an examination to determine whether the Commission and City are in compliance with 
Kentucky Revised Statutes (KRS) 91A.350 to 91A.394 governing tourist and convention 
commissions. 
 

We identified several City ordinances that appear to conflict with current state statutes 
governing tourist and convention commissions.   We found that Commission funds are not being 
collected within the time required by KRS 91A.390(1).  The City earmarked a portion of 
Commission funds without the advice and consent of the Commission, which appears to violate 
KRS 91A.390(3).  Furthermore, an ordinance adopted by the City provides the Mayor with more 
authority over the Commission than is authorized by KRS 91A.360(4). 
 
 In addition to the conflicts between state statutes and City ordinances noted during our 
examination, we also identified unauthorized changes to the Commission’s checking account 
made by the Mayor.  Finally, we noted that the Commission is not audited separately from the 
City’s annual financial statement audit and that audit reports are not being distributed to the 
entities required by KRS 91A.360(5).   

 
 The findings noted during the performance of our examination are presented and 
explained in the attached detailed report.  We wish to thank City personnel, as well as 
commissioners and Commission personnel, for the cooperation received during the course of our 
work. 
 
Very truly yours, 

 
Edward B. Hatchett, Jr. 
Auditor of Public Accounts 
 
EBHJr:kct 
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Findings and 
Recommendations 
 

 

An ordinance adopted 
by the City of 
Prestonsburg provides 
for more authority over 
the Prestonsburg Tourist 
Commission than 
allowed by state statute. 

Kentucky Revised Statutes (KRS) 91A.350 to 91A.394 
(Exhibit A) govern tourist and convention commissions 
established by local governments throughout the 
Commonwealth.  KRS 91A.350 specifically grants the 
authority to local governing bodies to establish tourist and 
convention commissions for the purpose of promoting and 
developing convention and tourist activities and facilities.  In 
1988, the City of Prestonsburg (City) established the 
Prestonsburg Recreation, Tourist, and Convention 
Commission (Commission) in accordance with KRS 
91A.350(2) (Exhibit B). 
 

 City ordinance 118.04 states 
 

[t]he …Commission shall have all of the rights, 
powers, duties, and obligations prescribed by law 
relating to the promotion of recreational, convention, 
and tourist activity in the [C]ity.  It may employ such 
personnel, subject to the approval or discharge by the 
Mayor, and make such contracts as are necessary to 
effectively carry out the purposes of KRS 91A.350 
through 91A.390.  [Emphasis added] 

 
State law does not give 
the Mayor authority to 
appoint and/or remove 
Commission employees. 
 

KRS 91A.360(4) states that the Commission “may employ 
personnel and make contracts necessary to carry out the 
purpose of KRS 91A.350 to 91A.390.”  These statutes, 
however, do not grant authority to a mayor to hire or fire 
employees of the Commission; state law only grants authority 
to mayors to appoint and remove commissioners of the 
Commission according to KRS 91A.360(1) and (6).   
 

Recommendation We recommend that the City revise ordinance 118.04 to reflect 
the statutory limits to the authority and powers granted to the 
City’s Mayor.     
 

The Mayor changed the 
Commission’s bank 
signature cards without 
the Commission’s 
approval. 

On August 1, 2002, the City of Prestonsburg Mayor (Mayor) 
changed, without the Commission’s approval, the signature 
authority for the Commission’s checking account to require 
signatures from at least two of the following persons:  the 
Mayor, the current City Treasurer, and the former City 
Treasurer (Exhibit C).  The former City Treasurer was 
included on the signature card because she is still employed by 
the City on a limited, part-time basis.  Before this unapproved 
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change, signature authority was established in May 1999 and 
authorized the City Treasurer and either the Commission 
Chairperson or the Commission Treasurer (Exhibit D) to sign 
Commission checks.   
 

 In order to obtain documentation of the signature authority 
changes to the Commission’s bank account, we contacted First 
Commonwealth Bank of Prestonsburg (Bank).  Upon initial 
contact with the Bank, the Bank’s Compliance Officer 
informed us that he did not foresee any problems with the 
Bank providing the signature cards upon receipt of a valid 
subpoena issued by the Auditor of Public Accounts (APA) 
under the authority of KRS 43.080.  Accordingly, on July 1, 
2003, the APA served a subpoena both by facsimile and by the 
United States Postal Service upon the Bank’s Compliance 
Officer to produce all signature cards of the Commission’s 
account from January 1, 1998, through June 30, 2003 (Exhibit 
E).    
 

First Commonwealth 
Bank in Prestonsburg 
refused to comply with 
our subpoena to produce 
the Commission’s 
signature cards. 

On July 7, 2003, the Bank’s Compliance Officer contacted the 
APA and informed us that the Bank was concerned about the 
possibility of violating the privacy rights of its customers by 
producing the signature cards of the Commission’s account 
(Exhibit F).  Additionally, the Compliance Officer maintained 
that neither the Bank nor its employees are within the 
definition of entities required to produce information on oath 
as defined in KRS 43.080 (Exhibit G).  Thus, the Bank refused 
to produce the documents requested in the subpoena.   
 

State law authorizes the 
APA to serve subpoenas 
on any person touching 
any matter relative to any 
account the APA is 
required to state, audit, or 
settle.  

KRS 91A.394 authorizes the APA to review audits and 
conduct its own audits and investigations of tourism and 
convention commissions established in accordance with KRS 
Chapter 91A.350.  The Commission was established in 
accordance with KRS Chapter 91A.350 (2).  KRS 43.080(3) 
authorizes the APA to “require information on oath from any 
person touching any matters relative to any account” the APA 
is required to state, audit, or settle.  This section of the statute 
is not limited in either its language or its application to include 
only state agencies or state officials.  The First Commonwealth 
Bank of Prestonsburg willfully failed to comply with a 
subpoena lawfully issued by the APA in accordance with KRS 
43.080.  The Bank’s failure to comply with a lawfully issued 
subpoena will be referred to the Public Protection and 
Regulation Cabinet, Department of Financial Institutions. 
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 The APA determined that challenging the Bank’s refusal to 
produce the subpoenaed documents through the legal system 
would significantly delay finalizing our examination.  Thus, to 
facilitate the examination, we requested that the Commission 
obtain the signature cards from the Bank and provide our 
office with copies of the cards.  In this way, we were able to 
obtain copies of the signature cards.   
 

Commissioners are 
responsible as fiduciaries 
for Commission funds. 

KRS 91A.360 requires the chief executive officer of the local 
governing body to appoint seven members to serve as 
commissioners of the tourist and convention commission 
established by the local governing body.  When the local 
governing body is a city, the city’s mayor is responsible for 
appointing commissioners to the commission, and the 
commissioners, not the mayor, are then responsible for 
carrying out the purposes of KRS 91A.350 to 91A.390.  
Furthermore, commissioners are responsible as fiduciaries for 
the funds collected, maintained, and distributed through the 
hotel and restaurant tax. 
 

Recommendation We recommend that check signature authority of the 
Commission’s checking account be limited to persons 
approved by the Commission, without the unlawful 
intervention of the Mayor.  The Commission, and only the 
Commission, should approve all changes made to the signature 
cards.  
 

The City must obtain the 
advice and consent of 
the Commission to fund 
tourist facilities with 
taxes collected from 
hotel/restaurant taxes. 

City ordinance 118.06 specifies three recipients of the tax 
proceeds collected under the tourism tax and sets the 
percentage share of each.    Thirty-three percent of the tax 
collected funds the City Park Commission (City Parks), not to 
exceed the dollar amount budgeted in 1992 through 1993, 
while 34 percent of the tax collected funds the Mountain Arts 
Center.  The remaining 33 percent is distributed to the 
Commission. 
      

The Commission 
questioned the funding 
provided to the City 
Parks. 

According to the Commission’s October 10, 2002, meeting 
minutes, the Commission raised questions about the portion of 
tax revenues distributed to the City Parks.  The Commission 
believes that the funds distributed to the City Parks should not 
exceed the amount set forth in KRS 91A.350(5) because of the 
Commission’s belief that the City Parks promote recreational 
activities and not tourist activities.  KRS 91A.350(5) states 
   



Page 5 
    

 [t]ourist and convention commissions may continue 
to fund recreational activities or projects not related to 
tourism or conventions that were funded by the 
commission prior to July 13, 1990, at a level no 
greater than that provided by the commission in the 
1990 fiscal year. 

 
The City believes its city 
parks are a major 
attraction to visitors. 

City ordinance 118.06 states 
 

[t]he city recognizes Archer Park and any other city 
recreational parks existing now or hereafter 
established, to be a major attraction for visitors to this 
area, and it is the intent of this chapter to provide 
sufficient funding to the city park system to maintain 
city recreational facilities at a high level for future 
growth and development of the city’s tourism 
economy. 

 
The Mayor requested an 
opinion from the Attorney 
General’s Office. 

Due to the difference of opinions between the Commission and 
City Council, the Mayor requested an opinion from the 
Attorney General’s Office (Exhibit H).  The Attorney 
General’s Office determined that the City Attorney was the 
appropriate authority to address the matter (Exhibit I).  The 
City Attorney stated that in his opinion the City Park is useful 
in the attraction of tourists to the area and should continue to 
be funded at the present level.  Therefore, the maximum 
funding allowed by KRS 91A.350(5) does not apply.  
Accordingly, this statue would only apply to funding provided 
by tourist commissions to recreational facilities not related to 
tourism. 
  

 KRS 91A.390(3) authorizes the tax levying body (City) to 
designate a portion of the money collected from the imposition 
of the tax to be “…used to finance the cost of acquisition, 
construction, operation, and maintenance of facilities useful in 
the attraction and promotion of tourist and convention 
business.”  However, the portion of money used for the above 
mentioned financing activities must be earmarked upon the 
advice and consent of the Commission.  City ordinance 118.06 
as last amended in September 1997 does not contain the 
“advice and consent” language of KRS 91A.390(3), which was 
amended during the 2000 General Assembly.    
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Recommendation We recommend that the City update ordinance 118.06 to 
comply with KRS 91A.390(3).  According to this statute, 
money collected from the hotel and restaurant tax should only 
be expended upon the advice and consent of the Commission.   
   

The City is not in 
compliance with current 
state law relating to 
timely collection of hotel 
taxes. 

City ordinance 118.18 establishes the terms for collecting the 
hotel and restaurant tax and the penalties for unpaid taxes.  The 
ordinance states that tax payments are to be submitted to the 
City Treasurer on a quarterly basis. 
 

 According to the City Treasurer, revenues from the hotel and 
restaurant tax are deposited and maintained in a savings 
account, separate from all other City funds.  At the end of each 
fiscal quarter, hotels and restaurants have 30 days to submit to 
the City the taxes due from the hotel and restaurant tax.  An 
additional 10-day grace period is granted to hotels and 
restaurants before any penalties are added to the tax due.  Once 
all the tax revenues are received from the hotels and 
restaurants, the City transfers the funds to the Commission’s 
account.  The City Treasurer stated that the process averages 
about five months from the beginning of each quarter until 
funds are transferred to the Commission. 
 

 KRS 91A.390(1) states 
 

[t]he local governing body…shall enact an ordinance 
for the enforcement of the tax measure enacted 
pursuant to this section and the collection of the 
proceeds of this tax measure on a monthly basis. 
[Emphasis added] 

 
This statute was amended during the 2000 General Assembly. 
 

Recommendation We recommend that the City amend ordinance 118.18 to 
comply with KRS 91A.390(1).  Tax payments from the 
imposition of the hotel tax should be collected monthly and 
forwarded, along with all proceeds from the restaurant tax, to 
the Commission on a timely basis. 
 

The Commission is not 
audited separately from 
the City’s annual 
financial statement 
audit. 

KRS 91A.360(5) states 
  

[t]he books of the commission and its account as 
established in KRS 91A.390(2) shall be audited 
annually by an independent auditor who shall make a 
report to the commission, to the associations 
submitting lists of names from which commission 
members are selected, to the appropriate chief 
executive officer or officers, to the State Auditor of 
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Public Accounts, and to the local governing body or 
bodies that established the commission that was 
audited.   

 
City ordinance 118.05 also requires the books of the 
Commission to be audited annually by an independent auditor 
who shall make a report to the Commissioners, to the Mayor 
and to the City. 
 

The Commission’s books 
and account were 
included as part of the 
City’s financial statement 
audit. 

In years past, the Commission’s books and account have been 
included as part of the City’s financial statement audit 
performed by an independent auditor.  Previous audit reports 
of the City indicate that the Commission’s account was 
presented in the City’s financial statements along with other 
special revenue funds of the City.  According to Commission 
personnel, only the Commission received a copy of the City 
audit report, and copies were not distributed to the entities 
required by KRS 91A.360(5). 
 

Recommendation We recommend that the Commission’s books and account be 
annually audited separately from the City’s financial statement 
audit by an independent auditor and that the audit report be 
distributed to the entities required by KRS 91A.360(5). 
 

Other Issues Examined. In addition to the concerns previously addressed in this report, 
we examined other concerns brought to our attention that were 
either resolved during the performance of our examination or 
did not result in examination findings or recommendations for 
improvement.  The concerns involved a Commission vehicle 
and the Commission’s authority to issue revenue bonds in its 
own name. 
 

For a short period of 
time, the City improperly 
used a van purchased 
with Commission funds. 

The Commission purchased a van, using funds collected from 
the hotel and restaurant tax, in July 2000 for the Executive 
Director to use for official travel while promoting tourism and 
recreation for the City.  Because the van was not being used as 
much as the Commission anticipated, the Commission voted to 
sell the van in 2002.   
 

Bid notices were 
published for the sale of 
the van. 

According to documents obtained from the Commission, bid 
notices were published in the Big Sandy News and the Floyd 
County Times on May 22, 2002.  Because only one bid was 
received for $1,251 and the bid amount was lower than the 
appraised value of the van, the Commission rejected the bid 
and reopened the bidding.  Additionally, the Commission 
approved a minimum bid of $2,200 that the Commission 
would accept for the van. 
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The winning bid for the 
van was awarded to a 
presiding Commission 
member. 

On September 12, 2002, three bids were opened by two 
Commission members.  The winning bid of $2,600 was 
awarded to Larry Frazier, c/o Jim Ousley (Ousley).  The 
amounts of the other two bids received were $1,000 and $700.  
Ousley was a Commission member at the time and was one of 
the commissioners present to open the bids received. 
 

 Because Ousley thought he may have had a conflict of 
interests by bidding on the van while serving as a 
commissioner, Ousley stated that he asked the previous 
Executive Director of the Commission if he could submit a 
bid, and that she said she would consult with the City 
Attorney.  According to the City Attorney, the previous 
Executive Director only consulted with him about the legal 
requirements and language for advertising the bid; the City 
Attorney was not consulted on whether or not a conflict of 
interests existed for Ousley to submit a bid on the van. 
 

The City directed the 
Commission member to 
return the van to the 
Commission. 

On September 23, 2002, the vehicle registration and title of the 
van was transferred to Ousley, and Ousley submitted a 
cashier’s check for $2,600 to the Commission.  Approximately 
one month later, the City Attorney advised Ousley that a 
conflict of interests existed for him to bid on the van.  The 
Commission reimbursed Ousley $3,334.22 for the initial 
purchase price and other expenses Ousley incurred under his 
brief ownership.  These expenses included:  taxes, registration, 
insurance, fluid changes, belt replacements, and air 
conditioning repair.  The reimbursement amount also included 
a $2,773.49 payoff amount for the loan Ousley had obtained to 
purchase the van (Exhibit J). 
 

The City used the 
Commission’s van for the 
City’s senior citizen 
center. 

The title was transferred back to the Commission on October 
28, 2002, while the registration of the van was transferred back 
to the Commission on November 13, 2002.  The van remained 
under the Commission’s control until the City took the van 
from the Commission and assigned it to the City’s senior 
citizens center.   
 

 KRS 91A.390(2) states that revenues collected from the hotel 
and restaurant tax shall be considered tax revenue for the 
purposes of KRS 92.330.  KRS 92.330 states   

 
[a]ll taxes…levied or imposed by cities of the second 
to sixth class shall be levied or imposed by ordinance.  
The purpose for which each tax is levied…shall be 
specified in the ordinance, and the revenue there from 
shall be expended for no other purpose than that for 
which the tax was levied…. 
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City Ordinance 118.04 states that the Commission “shall have 
all of the rights, powers, duties, and obligations prescribed by 
law relating to the promotion of recreational, convention, and 
tourist activity in the city.”   
 

 The City established the hotel and restaurant tax to promote 
recreational, convention, and tourist activity in the City.  The 
fund used to account for the revenues collected from the 
imposition of this tax is a special revenue fund since the 
dollars collected from the tax are designated by law to finance 
a specific function or activity of government (i.e., promoting 
recreational, convention, and tourist activity in the City).   
 

Funds expended from the 
Commission’s account 
must be used exclusively 
to promote recreational, 
convention, or tourist 
related activity.  

Because the funds used to purchase and, subsequently, 
repurchase the van were from the Commission’s account and 
expenditures made from this account are to be expended solely 
on recreational, convention, or tourist related activity, the van 
must also be used exclusively to promote recreational, 
convention, or tourist related activity in the City.  Any use of 
the van not in accordance with the above provisions is not 
allowable. 
   

The City reimbursed the 
Commission for the van. 

According to documentation obtained by our office, the City 
reimbursed the Commission in the amount of $2,600 for the 
van (Exhibit K). 
   

Under state law, the 
Commission may not 
unilaterally issue 
revenue bonds. 
 
 

City ordinance 118.07 forbids the Commission from issuing 
revenue bonds or borrowing money beyond a fiscal year 
without the express approval of the City.  We received a 
concern that this ordinance did not comply with KRS 91A.390.  
The complainant believes this statute allows the Commission 
to issue revenue bonds solely in its own name.  We found no 
conflict between City ordinance 118.07 and KRS 91A.390.  
  

 Prestonsburg, a fourth class city, established the Commission 
in accordance with KRS 91A.350(2).  This statute grants 
authority to cities of the second through sixth class to establish 
tourist and convention commissions.   
 

 KRS 91A.390(8) states 
 

[t]he . . . legislative body of a  . . . city establishing a 
commission pursuant to KRS 91A.350(1) or (2) and, 
in its own name, a commission established pursuant 
to KRS 91A.350(1) is authorized and empowered to 
issue revenue bonds pursuant to KRS Chapter 58 for 
public projects.   
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KRS 91A.390(8) only authorizes tourist commissions 
established in accordance with KRS 91A.350(1) to issue 
revenue bonds solely in the name of a tourist commission.  
KRS 91A.350(1) authorizes local governing bodies of counties 
containing first class cities, and first class cities themselves, to 
establish tourist and convention commissions by joint or 
separate action.  KRS 91A.390(8) does not grant authority to 
tourist commissions established by cities of the second through 
sixth class in accordance with KRS 91A.350(2) to issue 
revenue bonds solely in the name of a tourist commission.  
Revenue bonds may only be issued by the city or governing 
body establishing the tourist commission under KRS 
91A.350(2). 
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We reaffirm our position that KRS 91A.390(1) clearly requires that proceeds from 
the room tax be collected on a monthly basis.  These proceeds should be forwarded to the 
Commission in a timely manner.  In addition, all proceeds from the restaurant tax 
authorized by KRS 91A.400 should be collected and forwarded to the Commission in 
accordance with the statute, which states in part, “[a]ll moneys collected from the tax 
authorized by this section shall be turned over to the tourist and conventions commission 
established in that city as provided by KRS 91A.350 to 91A.390.” 

 



 
    

 
 


